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Public-Private Partnerships in
School Infrastructure in Latin America

Overview of public-private
partnerships (PPPs)

State budgetary resources allocated to public ser-
vices, whether essential or not, are not unlimited.
Correcting a high deficit in infrastructure of any kind
by directly increasing provision and thus burdening
public finances, may be too slow an approach to mee-

ting the needs of the country.

Due to budgetary constraints, in some cases
imposed by the country’s own laws' and elsewhere by
the financial markets or geopolitical conditions, it is
possible that meeting the basic needs of some sec-
tors of the population requires an excessive amount of
time. In the case of education, these limitations place
a barrier on the population’s development, which in
turn, restricts the growth and economic development

of the country.

The objective of this chapter is to provide the
tools needed to support the governments of Latin
American countries in assessing potential operations
and opportunities that can be carried out as PPPs,
a mechanism which facilitates the development of

these countries by promoting the participation of the

1. For example, in Costa Rica, the Constitution prohibits budget
deficits: “The regular budget of the Republic comprises all probable
income and all authorized costs of public agencies during the fiscal
year. In no case may the amount of budgeted expenditures exceed
likely revenues.” (Article 176 of the Constitution of Costa Rica).

private sector in the provision and funding for infra-

structures, facilities, and educational sector services.

Under the generic term “public-private partner-
ship” (PPP), it is possible to group a large number of
relationships between the public sector and the pri-
vate sector that are targeted toward the provision,
financing, and management of infrastructures, equip-
ment, and public services of general public interest.
The Organization for Economic Cooperation and
Development (OECD), the International Monetary
Fund (IMF), and the European Union (EU) define pub-

lic-private partnerships as follows:?

An agreement between the government and
one or more private partners according to
which the private partners deliver the service
in such a manner that the service objectives
of the government are in alignment with the

profit objectives of the private partners, and

2. OECD (Organization for Economic Cooperation and Develop-
ment). 2008. Public-Private Partnerships: In Pursuit of Risk Shar-
ing and Value for Money. Paris. http://www.oecd-ilibrary.org/
governance/public-private-partnerships_9789264046733-en.

IMF (Internatiobnal Monetary Fund). 2004. “Public-Private Partner-
ships.” Prepared by the Fiscal Affairs Department in consultation
with other departments, the World Bank, and the Inter-American
Development Bank. Washington, DC. https://www.imf.org/external/
np/fad/2004/pifp/eng/031204.pdf.

European Parliament. 2006. “Public-Private Partnerships: Models
and Trends in the European Union.” IP/A/IMCO/SC/2005-161. http://
www.europarl.europa.eu/RegData/etudes/note/join/2006/369859/
IPOL-IMCO_NT(2006)369859_EN.pdf.
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where the effectiveness of the alignment
depends on a sufficient transfer of risk to the
private partners. (OECD 2008)

. arrangements where the private sector
supplies infrastructure assets and services
that traditionally have been provided by the
government. (IMF 2004)

The transfer to the private sector of invest-
ment in projects that have traditionally been
executed or financed by the public sector.

(European Parliament 2006)

The defining feature of a PPP is the transfer to the
private sector of activities under public responsibility
that have been traditionally developed directly by the
public sector, together with the transfer of risks to the
private sector, which seeks effectiveness and efficiency
in the outcome. It is also a way of securing from the
private sector not only its construction, financial, or
management capacities but also its strategic, techni-
cal, and innovative expertise while introducing market
criteria into the provision of infrastructures, equip-
ment, and public services or those of general interest.
For PPPs to be equipped with the necessary legal cer-
tainty investors demand, the EU recently developed
guidelines that call for their mandatory transposition
into the domestic laws of all Member States, the last
of which concerns the granting of concession con-
tracts and types of PPPs, which will come into effect
onJuly 1, 2014.

PPPs have reduced deficits related to transporta-
tion, health, sports, and social infrastructures in many
countries, thus contributing to their growth and eco-
nomic development. However, in educational matters,
they have been used in some countries for some time
without coming into general use due to resistance by
entrenched interests on the part of teaching profes-

sionals as well as cultural rejection by some societies.

Types of collaboration between the public and the
private sector in education include a number of objec-
tives. The World Bank has identified a series of stan-

dards of cooperation in which the private sector can

provide the public sector with the following actions in

relation to education:?

e Educational infrastructure and maintenance;

e Ancillary services (cleaning, catering, maintenance);

e Professional educational services (teaching per-
sonnel);

e Corporate services; and

e Educational infrastructure and a range of ancillary

services, corporate as well as professional.

Thus the private sector could provide public sector
infrastructures in which administrative services would
be provided for public education, dealing totally or
partially with basic (and non-basic) infrastructure-
related services. Among these are maintenance, mod-
ernization, refurbishment, laundry services, facilities,
labs, and computers. This list could be extended to
include more specific academic matters such as the
management of enrollment, student and teacher
records, and facilities that would allow for multiple
uses. PPPs could go even further and include edu-
cational services themselves, including educational
administrative tasks, according to the regulations of
each country. In addition, through the use of appro-
priate PPP structures, the educational administration
or another authorized institution, in collaboration
(to a greater or lesser degree) with private interests,
could even create management structures that would
allow for the use of educational facilities for cultural
or community centers, which, being intended for the
benefit of citizens within its sphere of influence, would
encourage innovative proposals for outreach outside

of the school’s traditional scope.

This chapter focuses on an analysis of different
forms of PPPs and their possible application in the
field of education. For this purpose, various types
of possible contractual structures were identified
internationally, some dealing with public law, others
with private and property law, and finally mixed law.

The analysis will address the availability of standard

3. Patrinos, Harry A., Felipe Barrera-Osorio, and Juliana Guéqueta.
2009. The Role and Impact of Public Private Partnerships in Educa-
tion. Washington, DC: World Bank.
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international data from three Latin American coun-
tries—Mexico, Chile, and Costa Rica—and their ability
to use these, if necessary, through appropriate policy
and management changes being made by the educa-

tional administration.

Types of PPPs in education:

Latin America

Institutionalization is one of the more relevant aspects
of PPPs development. It not only affects the regulatory
framework but also all privileges, rights, and duties
throughout the collaboration. One of the fundamental
differences between public law, property law, and pri-
vate projects lies in the ownership of the infrastructure.
In public projects, it is usually the public sector that
holds legal title to the assets, while in the equity and
private format, the legal title holder tends to be the pri-
vate partner, which significantly affects the cost of fun-
ding. Moreover, financial ownership is normally held by

the private sector for the duration of the partnership.

Public law PPPs

By means of public works contracts, the private sec-
tor finances and builds an infrastructure, which along
with its associated services, is available to the public
sector so that this use falls within the provision of edu-
cational services. In exchange, it receives payments
from the public sector, subject to the condition of the

infrastructure provided and the quality of the provision

FIGURE 1.
Varieties of legal regime

Public projects

e Granting of public works o
contracts of public property
e Granting of public works * Operating leases
with public service contracts * |easing

e |nstitutional PPPs (mixed-
economy partnerships)

e PPPs with competitive
dialogue

Private projects

Concession for private use °

of associated services defined by a set of default para-
meters that specify the form of payment (availability

payment).

The granting agency holds the legal ownership
of the educational facility even though the economic
ownership resides with the concession holder. In other
words, the investment is included not in the public
accounts but in those of the concessionaire, leaving
the former unaffected in terms of both the deficit and
public debt. With this type of PPP, the transfer of risk
to the private sector is sufficient since the investment
has no effect on the public finances and only current
availability payments are made annually by the con-

tracting agency.

Due to space restrictions, not all of the diagrams
originally in this section are included in this chapter.
Instead, each section includes all necessary explana-

tions.

Public services management concessions. This
is a concession to manage public services of general
interest that may or may not include the implementa-
tion of public works. The private sector provides the
infrastructure as well as educational services. In this
case, the compensation may be linked to both the
quality of the infrastructure and associated services
(availability payment) as well as educational demand
for the facility (demand payment), or a combination of
both. The computation of the investment and other

payments made through this contractual structure

Mixed-law projects

Ordinary public works
contracts funded with grants
for private use in the public
domain.

3



4

Learning in Twenty-First Century Schools

in the public finances is identical to the case above,
with only current expenses appearing in the public
accounts but not the investment itself, whose eco-

nomic ownership remains with the private sector.

Institutional PPP contracts. These seek to intro-
duce public participation in the private portion of the
partnership by creating mixed-economy corporations.
In this case, the developer, which provides the infra-
structure, is a mixed public-private corporation which
is awarded the contract. The selection of the private
partner must be made in accordance to the contract
award criteria, which apply in public sector procure-
ment, establishing in the contract specifications both
the basis for the contractual relationship between the
public and private partners as it is defined in the con-
sortium agreement as well as the contractual relation-
ship that governs the mixed-economy company and
the public entity that acts as the contracting authority.
One of the advantages of this form of partnership is
the introduction of the public sector into the manage-
ment of the contract. Together, the public and private
sectors contribute the best of their capacities and can

aim at innovation in public education services.

Public-private partnership contracts. These
are awarded through competitive dialogue and are
specially prescribed in cases in which the government
agency knows the needs to be met but does not know
the most appropriate way to proceed. This can often
be the case in the education sector. Under these cir-
cumstances, the private partner willing to meet the
needs of the public sector is invited to initiate a dia-
logue through which both sides define the scope of
the technical, legal, economic, and financial terms of
the contract and the form of the partnership between
the parties. Following the dialogue, the applicants
deliver their bid, and the contract is awarded to the
highest ranked bidder.

Implementation arrangements. Through these
arrangements, it is possible to use private educa-
tion facilities to provide public education. The pri-

vate partner receives payments for services from the

government and in return undertakes to implement
and develop the education program in accordance

with the education administration’s criteria.

In light of the public law contracts analyzed above,
it should be noted that the assignment of responsi-
bilities for public activities to the private sector allows
the latter to grow in size and strength, which enables
it to perform increasingly complex tasks both at the
national and the international level. As a result, enter-
prises in some countries such as Spain have taken
increasingly greater responsibility for providing public
services and have become leaders in the field of PPPs

internationally.

Property and private law PPPs

The concession for the private use of public property
is a form of PPP in which the private partner is gran-
ted the right to the private use of the public property
for a period of time, which being intended for public
use by the population in areas affected by the con-
cession, becomes the exclusive use of the public pro-
perty by the concessionaire in exchange for which the
public party receives a corresponding payment. The
infrastructure the private sector eventually builds on
the public property is privately owned. The private
partner can be forced to tear it down at the end of
the concession or to deliver it to the public entity that
granted the concession. It should be noted that this
formula of non-contractual PPPs should be guided by
the principles of openness, transparency, and non-dis-

crimination as established under public law

Public authorities can also use typical private law
contracts for the attainment of their objectives, always
in accordance with the principles of openness, trans-
parency, and non-discrimination as established under

public law:

e Through an operating lease, the private sector
makes infrastructure available for the public sector
to lease. The owner is the private partner, and the

public pays the corresponding payment for its use.
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Sometimes, the leased property is sold at public
auction by the government agency to the private
partner. The term of the lease must be shorter than
the amortization period of the property so that the
private sector takes on the corresponding risk. This
relationship should not be understood as a pay-
ment by installments, and so, ultimately, the invest-

ment does not appear in the public accounts;

¢ In the event that the contractual deadline is equal
to or greater than that required for financial amor-
tization of the investment, this requires a financial
lease, that is, an equivalent to a hire-purchase that
would require the entire cost of the investment
entirely to be entered into the public accounts

according to national accounting standards.

In both arrangements, whether through operat-
ing or financial leases, the public sector may make the
land on which the construction of infrastructure will
take place available to the private partner through the
assignment of surface rights so as to allow the private
party to build upon it while not having ownership of

the land.

At the end of the period during which the surface
rights were assigned, the surface right's holder may
be forced to tear down the structure unless the public
sector party having assigned the right has contractu-

ally stipulated otherwise.

All three countries listed above (Mexico, Chile, and
Costa Rica) have used trusts with relative frequency,
which has enabled them to overcome the traditional
difficulty of dealing with incomplete regulatory frame-
works. As is common knowledge, a trust is a contract
by which certain goods are intended for a specific
lawful purpose, entrusting the implementation of that
purpose to a fiduciary institution. The affected assets
in the trust do not incur the commercial risk of the
grantor (who transfers the ownership of property) or
of the trustee (the owner of the trust property at the

expiration of the contract) since the assets of the trust

cannot be claimed by the creditors or affected by the

bankruptcy of either party.

Mixed-law PPPs

The potential of PPPs is reinforced by the possibility of
combinations of property and private and public law.
For example, the requirements the private partner
must meet in order to obtain private use of the public
property could be replaced by building an infrastruc-
ture as per public procurement regulations.

These mixed formulas may be circumscribed in
private law, as we saw with the assignment of sur-
face rights. Other cases of this type have been
implemented with great success in some countries.
In the United States, for example, a private partner
acquired surface rights on land owned by the City of
Washington, D.C., on which it built a block of rental
units. With the income from these rents, it financed

the construction of a school, also in the area.

Figure 2 summarizes the various alternatives avail-
able to public entities for the provision and financing
of infrastructures, equipment, and public or general
interest services, whether directly or indirectly, with

the collaboration of the private sector.

Availability of standard data in

Latin America

Although the regulatory frameworks of the Latin
American countries under study have different scopes,
they generally allow for the use of standard interna-
tional legal frameworks, with the exception of public
contract law, which uses the competitive dialogue for-
mat, which is more typical of European law. It should
be remembered that this European legal framework
aims mostly to replace the negotiated procedure in
contract bidding with PPP contracts, which has often
been done with unsatisfactory results in countries

such as the United Kingdom.

As shown above, the public-private partnership

contract with competitive dialogue, for example,

5



6

Learning in Twenty-First Century Schools

FIGURE 2.
Diagram of public—private partnerships

Public-private partnership for the provision of
infrastructure, equipment, and services

within the Spanish regulatory framework, offers
great potential to government agencies for resolv-
ing issues of great complexity, as can be the case
for infrastructure and services in education. For gov-
ernment agencies, particularly complex problems
can find acceptable solutions through collaboration
with the private sector, using its technical, economic,
and financial capabilities and its ability to undertake
actions and to innovate. In particular, the regulatory
framework of Uruguay already recognizes this con-
tractual arrangement, and it would be desirable for
it to spread to Latin America and the Caribbean to

address particularly complex public projects.

In the absence of familiarity and previous expe-

rience in the field of PPPs in education, these

Public works (PW) of
| Public services (PS) general or private
interest
Public partner | Private partner
Lease and operation
Government agency ) managter:;t ith |« -
) | (also by agreement or agreement FFE wi N C°n5°|'qated
consortium) PS concessions - text of public sector | 4
' PPP Wlth. PW ¢ contract law
concessions
— PPP contracts with
Publi i i i 4
Y ublic entity operating PS concessions ¢ Consolidated
on corporate model > PPP with PW y text of public sector | 4
concessions contract law
I .
Government agency 4 Mixed-economy
—) | with possible participation Mixed-economy corporations -
se —P . concessions Consolidated
of state-owned enterprise corporations — ' “
P — (or otherwise) text of public sector
k (or otherwise) ¢ contract law
Government agencies and
—) | public entities operating h :
Public domain
on corporate model D> . 4— Government agency “
concessions property law
Government agencies, Operating or
L) corporatized public > financial lease law R
entities, and Private law ¢+
state-owned enterprises

contractual arrangements will require a quality regu-
latory framework to work properly, incorporating a
detailed procedures manual specifying guidelines
for the use of these contracts. Obviously, a regulatory
framework with a well-designed procedures manual
could also be a suitable alternative. In any case, the
members of the technical teams responsible for these
projects must have adequate training, and acquire the
skills required for selecting some of these contractual
arrangements and for solving their particular difficul-

ties.

The following paragraphs consider whether Latin
American legislation allows for the development of
PPP projects using all of the existing standard frame-

works described in the previous section.
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Mexico. In general, beyond the limitations regu-
latory frameworks may impose on the development
of this type of arrangement, possible corporatism
among educators may be a handicap when it comes
to launching this type of contract since, when faced
with such opposition, the risk may be high for politi-

cians.

Regulatory environment. Generally speaking, the
applicable laws are as follows:

e The political constitution of the country;
e Public-Private Partnerships Law (PPPL);
e General Law on National Assets; and

e General Law on Education.

The Private-Public Partnerships Law alludes to the
National Constitution, particularly Articles 25 and 134.
These articles determine the need for the participa-
tion of the private sector in the development of the
country, allowing for the creation of PPPs for this pur-
pose. These partnerships must be granted in light of
the principles of equality, transparency, and non-dis-

crimination.

The publication of the Public-Private Partnerships
Law overrides the provisions contained in the follow-

ing laws:

e Law on Public Works and Related Services; and
* Law on Procurement, Leases, and Services by the
Public Sector.

The Public-Private Partnerships Law governs contracts
between the public and the private sectors, which

must meet the following requirements:

* Use aninfrastructure provided totally or partially by
the private sector;

® Belong-lasting; and

* Have as their objective the provision of services to

the public sector or the end user.

In accordance with the provisions of the Public-
Private Partnerships Law, the provisions will apply to
those sectors whose specific legislative framework

provides for the participation of the private sector.

However, they may not be used in cases in which
the applicable provisions specify that the private
sector cannot be involved. In the case of education,
not only is there no such prohibition, but this appli-
cation is expressly authorized by the General Law on
Education, Article 9.

Additionally, Article 28 of the law confers a social
interest to the investments made by individuals in
educational projects. The requirement set forth in
the Public-Private Partnerships Law for there to be
specific legislation providing for private sector par-
ticipation is then fulfilled, and therefore the Law is
fully implemented. However, the above is not appli-
cable to higher and university education, which are
not governed by the provisions of the General Law on
Education. To analyze the applicability of the Law on
PPPs to these institutions, we would need to analyze

the laws that govern them.

Among the various assets regulated by the General
Law on National Assets, for the purposes of this study,
the following should be highlighted (Article 3 of the
General Law on National Assets): (i) assets in common

use, and (ii) movable and immovable State property.

Chile. Legislation on concessions in Chile has
undergone numerous amendments since its inception

and been fine-tuned to reach its current form.

The Civil Code of Chile defines national assets as
those belonging to the nation and establishes two
fundamental types: (i) national assets for public use or
public goods; and (i) State property or public sector

assets, these not being affected by common use.

Costa Rica. The applicable law is as follows: (i)
The political constitution of Costa Rica; (ii) General
Law on the Concession of Public Works with Public
Services, Law 7762 and its amendment, Law 8643; (iii)
Regulation of the General Law on the Concession of
Public Works with Public Services; (iv) Educational leg-
islation, including: (a) Organic Law of the Ministry of
Public Education, (b) the Education Code (Law 181),
and (c) the Basic Law on Education (Law 2160); (v) the

7
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Civil Code; and (vi) the General Law on Urban and

Suburban Leases.

We should note that the various forms of PPPs may
face corporatist rejection by teachers, making it diffi-

cult to make policy decisions on their use in Costa Rica.

The trust format is commonly used in Costa Rica,

which even includes a draft law for

“...authorizing the Executive Branch to esta-
blish, finance, and extend public credit under
a lease contract for the long-term financing
of construction projects and equipment for
the Ministry of Public Education’s national

educational infrastructure.”

Stages in the PPP cycle

In PPPs governed by public law, there are several key
aspects a regulatory framework must meet if it is to
make the entire process successful, from conception
or planning to conclusion, taking into account the
different phases in the development of these projects.
This study is organized in three different sections,
which relate to the natural and temporal evolution of

these projects:

e Preparation of projects and calls for bids: This
analyzes how regulatory frameworks assess the fea-
sibility of PPP projects, the institutional framework
that takes part in its design and coordination
among its components, the transparency of admi-
nistrative processes, and the regulation or non-re-
gulation of initiatives put forth by individuals. In
emerging countries, advertising, transparency, and
non-discrimination in the bidding process acquire
potentially greater importance if these projects are

to attract international players.

e Construction and operation of projects, with spe-
cial attention to:

— Risk-sharing: Regulatory frameworks must allow

for an appropriate allocation of risks according

to the management capacity of the public and

private parties;

— The risks derived from the ius variandi (deci-
sions by the owner of the project), factum
principis (the executive powers), cases of force
majeure (such as nature and social conflicts),
and requests for infrastructure use are usually
not transferred, at least not completely, to the
private sector. If such circumstances emerge
during the construction and operation phases
of the project, the regulatory entity should have
planned how to face them in each case;

— Rewards and sanctions: Regulatory frameworks
should allow for the granting of rewards when
private partner management exceeds certain
standards as well as for sanctions when the
opposite occurs. Economic sanctions should be
subject to limits, which when exceeded, should
enable seizures as a way of restoring the quality

and continuity of the service provided to citizens.

e Conlflict resolution and termination of contracts:
Approaches to conflict resolution and termination
of contracts and their consequences for the various
actors involved in a PPP are of particular relevance
to their legal certainty and therefore require spe-

cial attention.

In the absence of a specific regulatory framework,

this requires procedures manuals for PPPs.

Planning and preparation

During the initial planning and preparation of pro-
jects, it is necessary to conduct feasibility studies that
show that the project can be implemented through a
PPP. Although the aspects that must be analyzed are
many and varied, the related technical, environmen-
tal, legal, economic, and financial aspects as well as
publicly available information are key. An analysis of
the impact of the project on the public finances is
also necessary, and those responsible for the public
accounts should have decision-making authority over

the launch of the project.
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FIGURE 3.
Phases in the PPP process

Termination
phase

Implementation
phase

Planning
and

bidding phase

The following outline summarizes concisely how to
compute public investment in the national accounts,

whether carried out by the public or the private sector.

All of these aspects require specific and compre-
hensive expertise in the relevant areas. However, not
all public bodies with the power to award such con-
tracts have staff specifically trained to identify, carry
out, or supervise such projects. The more developed
the regulatory frameworks, the easier it will be for
regulatory overseers and responsible entities to pre-
pare and consider bids for the projects. However, it is
appropriate as well as a guarantee of success to have
an integrated supervisory agency responsible for the

proper management of all tasks in this phase.

Regulatory frameworks should allow the private
sector to submit proposals for developing specific
projects. The degree of collaboration thus reaches its
peak, and the private sector can help with tasks typi-
cally attributable to the public sector, providing tech-
nical, financial, strategic, and innovative capabilities

based on market criteria.

Bidding and awards

The Regulatory Framework

As mentioned above, the bidding process must res-
pect the principles of openness, transparency, and
non-discrimination, which are essential to allowing
the free competition of private stakeholders aiming
to win the competitive bidding process. Additionally,
bids need to be evaluated along objective criteria as a
guarantee of the impartiality of the awarding agency.
Otherwise, bidders will not use the resources in the
preparation of bids if the contents are not decisive to
winning the competition, which can cause problems in
the implementation phase. It is necessary to be able
to challenge contract awards in the courts. Finally, to
protect the public interest and promote the quality of
services to be provided by the private partner, regu-
latory frameworks should include prohibitions on the
public sector from contracting with enterprises margi-
nalized for being found in breach of contract in other

public contracts.

In Mexico, preparation and bidding is generally

conducted as follows:

e A feasibility study is carried out, the content of

which should be appropriate and well-defined,;

e Economic planning agencies are involved and

have the capacity for deciding to launch a project;

e The framework allows for challenges to award pro-

cesses;

® In the bidding for projects presented through indi-
vidual initiatives, the award of projects can derive
from bias in the scoring, which can adversely affect

more competitive offers and is clearly inappropriate;

e As mentioned above, while the law appears to effi-
ciently coordinate all of the public agents involved,
the creation of a specialized agency that would
support them in the preparation of projects, bid-

ding, and award processes is always desirable; and
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FIGURE 4.
Allocation of investment expenses in PPPs

Allocation of investment costs in the provision of infrastructure
facilities and services
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® There is no registry of bidders. It would therefore

be desirable to create such a register in order to
streamline the bidding and award process and

make it more cost effective.

In Chile, concessions fall under the responsibilities

of the Ministry of Public Works.

e The Chilean regulatory framework does not define

precisely the content of the feasibility study, which
would be highly advisable;

Although a National Council for Concessions is in
place and is tasked with screening all projects, the
decision to open them to bidding does not fall to
this institution but to the ministry responsible for

the project;

The various ministries may, if they wish, request
that the Ministry of Public Works carry out all the

necessary tasks throughout the different phases of

the contract. In this regard, the Ministry of Public

Works functions as an agent of the PPP;

A request from the Ministry of Finance to develop

PPP contracts is mandatory and binding;

The preparation of the agreement between the
Ministry of Public Works and the contracting public
authorities involves various issues, including bid-
ders’ requests for clarification during the bidding
phase and the possibility of modifying certain
technical aspects of the infrastructure to be built
in the event that pre-qualification with an iterative
process of consultation exists, in order to promote
technical improvements, which are attributed to
the Ministry of Public Works, with the direct invol-

vement of the relevant ministries;

In all cases, agreements can specify the role to be

played by the agency responsible for the project;
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* [tis recommended that the advertising of competi-

tive bidding be improved,;

e Awarding criteria must be objective but can be

excessively rigid, which may not be suitable;

® The law allows for individuals to submit their pro-
posals, and the procedure governing these cases
is clearly defined in the Regulations under the Law
on Concessions. However, the award goes to the
bid deemed superior to the other bids, which,
depending on the case, could lead to awarding

bids that are not the most competitive;

e Awards cannot be challenged, a provision that
should be modified;

e As is the case in Mexico, Chile could create a sys-
tem for classifying bidders, which would streamline

the award process.

Although Costa Rica undertakes the drafting of
feasibility studies, it does not require them to have

specific content.

e Although a National Concession Council (NCC) is
in place, which must intervene in cases where the
contract is opened for bidding by the Executive
Branch of the government, the decision to initiate
the process of bidding following the feasibility stu-
dies is taken by the public official in charge of stud-
ying the feasibility of such a project;

e |If the contracting entity does not fall within the
scope of the Executive Branch, the NCC is not
required to participate in the development of the

project;

e There should be coordination and supervision of
all activities aimed at analyzing the feasibility of a
project, which may be led by the NCC if it has suffi-
cient capacity, in order to avoid duplication, ineffi-

ciencies, or failures;

* |t is recommended that agencies responsible for
economic planning become involved in making
decisions about which projects are to be bid upon

and which are not;

e Once it has been decided to open a contract for
bidding, a request for proposals must be drafted
and approved by a two-thirds majority vote of the
NCC, in the case where the contract is being ope-
ned for bidding by the Executive Branch; there is

no such control over other cases;

e For those projects where the NCC intervenes, the
drafting of the contract specifications is the res-
ponsibility of the technical secretariat of the NCC.
To this end, the NCC should collaborate with the

administrative entity responsible for the project;

e Objectivity in the contract award process depends
on the evaluation criteria set out in the request for

proposals; and

e The presentation of project proposals by indivi-
duals is regulated, and provides for privileges for
certain bidders when bids are evaluated. However,

this may divert from more competitive options.

Just as in Mexico and Chile, we recommended the
setting up of a system of pre-qualification of compa-
nies that can certify their solvency and stimulate the

selection process.

Risk sharing

Following the awarding of contracts, the private sec-
tor builds and finances the infrastructure and delivers
the contracted services. The successful development
of these contracts depends on an efficient distribution
of transferred risk. The party that is better prepared to
manage this risk is the one that should take the risk.
Regulatory frameworks must be flexible so as to ensure
proper allocation in each case, and the specifications

must allow for linkages with the various projects.

Special consideration should be given to funding
risks, which should be adequately regulated along
with all other risks so as to make projects amenable
to financing. In this sense, it is advantageous to intro-
duce provisions for announcements and interventions
("step-in right” clauses) in regulatory frameworks or in

the specifications.
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Moreover, given that these contracts are devel-
oped in the context of a country where the public
party must keep legislating and regulating other areas
and issues, decisions must be made on what actions
need to be taken when public sector measures (fac-
tum principis, or the powers of the Executive) impact
the economic aspects of the contract. Although this
concrete dimension can come via a law or specifica-
tions, it must include the risk that these measures
may affect the economic aspects of the contract and
should not appear in the balance sheet of the private

partner.

Country risk

In the distribution of commercial risks, assigning them
in each case to the party better able to handle them
generates added value for the PPP. The position is
different as regards non-commercial risks, which are
not managed by the private sector. These risks must
be balanced by the public sector or suitably mitigated
if they are partially transferred to the private sector.
In emerging countries, multilateral banking favors the
mitigation of these risks. In any case, according to the
2012 Infrascope,* country risks should not be a serious
problem for investors participating in PPP projects in

Mexico, Chile, or Costa Rica.

Contract amendments

Thanks to public legal ownership and because PPPs
are long-term contracts, the public party can amend
contracts through ius variandi (decisions of the owner
of the project) to conform to everyday reality, invoking
the general interest. Obviously, since these amend-
ments affect the economics of the contract, the inju-
red party should be able to demand rebalancing of its
accounts by the other party.

However, the scope of these amendments should
be specified since they may hide the fact that partners

may wish to improve contractual conditions or flout

4. Infrascope. 2012. "Evaluating the environment for public-private
partnerships in Latin America and the Caribbean.” Multilateral
Investment Fund, Inter-American Development Bank.

the principles of openness, transparency, and non-

discrimination.

Sanctions and rewards

Along with possible modifications to construction or
operating conditions, ordinary operating conditions
also deserve to be considered. Thus, the list of sanc-
tions in case of non-compliance must be clearly esta-
blished. The goal should be to promote the quality
of the service provided. Since experience shows that
the private sector includes in its economic model the
application of sanctions, these may not be effective,
and a combined system of sanctions and rewards may
be most appropriate for this purpose. On the other
hand, if penalties are excessively high, the private
partner may deal with an economic stranglehold that
makes it difficult to finance the project or prevent it
from fulfilling its obligations. Seizure of the contract,
that is, temporary management by the public sector
is a second category of sanctions that offers a solu-
tion to this problem and ensures continuity of service
under any circumstances. Termination of the contract
always remains a last resort when the provision of
services by the private sector truly fails to satisfy the

needs of citizens.

In Mexico, assumptions of factum principis are reg-
ulated, even in the case of court judgments. However,
economic balance must be restored only in cases
where the damage to the private partner is substan-

tial, and prevents the development of the project.

e Amendments to the contract are possible within
a limit of 20% of the costs of investment during
the first two years, as validated by a committee
of experts. This committee helps ensure transpa-
rency. Amendments beyond two (2) years of the

signing of the contract are not subject to limits;

e The regulation of the system of sanctions and
rewards must be made via specifications. Seizure
of the contract is possible for a maximum of three

years;
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® The institutional organization is required to alert
the Secretariat for Finance and Public Credit to
changes that may occur in the projects but does

not grant it decision-making powers;

e Amendments to contracts are not studied from a

legal or environmental perspective.

For its part, Chile generally stipulates that changes
in standards or general laws may not involve compen-

sation to the concessionaire:

* Changes leading to compensation must produce a
substantial and long-lasting imbalance in the eco-

nomy of the concession;

e The regulatory framework also establishes the
criteria that must be followed in amending con-
tracts. The guarantees required by law are consi-
dered sufficient to ensure transparency in all cases.
However, it would be desirable for the law to allow

for downward rebalancing;

e From an institutional point of view, the Directorate
General of Public Works acts as a specialized
agency for concessions, providing the exper-
tise required for the management of processes
by other governments, departments, and public
agencies. This is done in accordance with the
respective partnership agreements between the
Ministry of Public Works and the ministries res-
ponsible for the projects. Roles to be played in the
possible amendment of contracts are therefore

highly relevant; and

® Sanctions and rewards for operating results are
possible, although seizure of the concession

should also be possible.

In Costa Rica, both the factum principis and unpre-
dictable risks are regulated, and give the concession-
aire the right to re-establish the balance, regardless of

whether the injury is substantial or not:

e Limits to amendments are sufficient to ensure

transparency;

e However, the intervention of the agencies respon-

sible for public accounts is not allowed,;

e Nor does the law require the study of the legal or
environmental consequences arising from such

amendments;

e The NCC cannot intervene in projects that are not

the Government's; and

e Seizure is not allowed, and sanctions can be impo-
sed only on the basis of delays, not deficiencies in
quality. It would be desirable to amend the law to

regulate these aspects via specifications.

Project financing

With regard to the financing of projects, it is desirable
that the regulatory framework allow certain actions
aiming to promote the use of PPPs. Thus, some pro-
jects may not be profitable by themselves and may
require the public sector to cooperate by supporting
a portion of the investment. To this end, partial grants
should be allowed in order to prevent the exclusion of
certain projects that offer interesting positive outco-
mes. It follows that the manner of granting these and
the particular purpose for which they are intended can
affect the distribution of risks and therefore require

careful study.

In addition, PPPs sometimes experience hardships
that can jeopardize their viability in the short term.
Provided they are only temporary and not related to
the possibility that the project may not be feasible
using these formulas, these difficulties can be resolved
by making sure that the public entity responsible be
allowed to grant participating loans to the private
partner provided it has sufficient resources and sub-
ject to such conditions that will allow for the continuity

of the project.

Construction financing of infrastructures requires
the existence of financing mechanisms that make it
possible. The more mechanisms exist, the more com-
petition there is and the lower the cost of servicing
the debt.
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Some of these mechanisms, which are referred to
in the international procurement standards, rely on
funding with guarantees by the company that is part
of the PPP, as is the case with mortgages and the secu-
ritization of collection rights. These options must be
made possible through administrative authorization
provided that funding is intended for the actual infra-
structure itself and the deadline for the debt is less

than the period of partnership set out in the contract.

Lastly, the issuance by the private partner of bonds
or securities contributing to the financing of projects
is another form of financing. The term of these instru-
ments, which must be subject to the control of the
public entity responsible for these products, cannot
exceed the contractual term, and the framework must
take into account the treatment the securities thus
issued would receive in case of early termination of

the contract.

One relevant aspect pertaining mainly to emerg-
ing countries that may carry a high is the regulation of
the situation of the private partner in case the public
partner fails to comply with its contractual obligations.
Although administrative law rarely makes exceptions
for unfulfilled contracts, it creates safeguards that limit
the responsibility of the collaborating private party in
the fulfillment of the contract and that should be set

out in case the public sector fails to comply.

The recovery of the contract, that is, the withdrawal
of the contract despite the good management of
the private partner, should also be contemplated. It
is possible that after the contract has been awarded,
certain circumstances make the project no longer in
the public interest. In these cases, cancellation of the
contract should be possible since the ultimate goal is
to serve the public interest. In such cases, the rights of
the private partner (i.e., substantial damage and loss

of profits) should be assessed and dealt with.

Conlflict resolution mechanisms have special

importance in situations where country risk is decisive.
In this regard, the resolution of disputes through alter-

native means such as the local courts acquires great

importance. Thus, processes prior to procedural esca-
lation to the courts may mitigate or resolve—even par-
tially—any disputes. The introduction of international
institutional arbitration as a substitute for the use of
ordinary courts located outside of the contracting
country is clearly a major requirement of international
investors and is therefore highly desirable. Naturally,
the decisions must be executable, and given this per-
spective, countries must be signatories to the New

York and Washington conventions.

In Mexico, there are no exceptions to the perfor-
mance of the contract by a private partner in case of

non-performance by the public partner:
e The recovery of a contract is not possible; and

e Asregards the resolution of disputes, a committee
of experts is in place to resolve such disputes equi-
tably and is available to all parties wishing to resort
to arbitration as a mechanism for conflict resolu-
tion, which should be regulated by means of the
corresponding arbitration agreement, and deter-

mine the venue, venue type, etc.

Chile allows for an exception over unfulfilled contracts
via specification. Nevertheless, legal regulations

would be advisable;

e Contract recovery is regulated in the construction
phase and can be modified in the operational

phase via specifications; and

e Conlflicts can be resolved by a technical panel.
When such conflict involves the interpretation of a
contract, a previously established arbitration com-
mission or the courts may step in. International

arbitration is not possible.

In Costa Rica, we also recommended the introduc-

tion of the exception for unfulfilled contracts;

e Prohibitions are also recommended, which ensure
that companies that terminated contracts are ineli-
gible for hire by the government, at least for a cer-

tain period;
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e Contract recovery is regulated; and

® Resolution of disputes can be via arbitration,
whose characteristics (type and venue) are defined

in the relevant arbitration agreement.

Conclusions and recommendations

Having the use of PPPs in the provision of infrastructu-
res, equipment, and services through the public admi-
nistrative authorities is perceived in many countries as
genuine structural reform. PPPs can deliver projects
capable of generating revenue and be self-sustai-
ning with the help of the private sector, which invests,
funds, maintains, operates, and provides services over
a given period in exchange for a fee and at its own
risk. Thus, fiscal resources can be used for projects of
greater social content that are not self-financing. For
government agencies, having such projects on the
market requires thoroughly prepared technical units
and sound technical, legal, economic, financial, and
tax advice. However, administrative policy makers
must understand the scope of these types of con-
tracts, which go far beyond the ordinary procurement
of public works and services. In this instance, it is fit-
ting to have agencies that specialize in these contrac-
tual arrangements, normally located in the Ministry of
Finance and providing support to the various ministe-

rial departments and government agencies.

The PPP system uses public, private, and mixed-
use contractual and non-contractual legal frameworks
that are not always clearly or sufficiently well regulated
and that offer minimum guarantees and legal certainty
to investors. In emerging countries, the international
private sector tends to assess country risk before mak-

ing investment bets.

Once the PPP structure is selected, the first step is
to establish the regulatory framework needed to pre-
pare projects for bidding as well as the procedures for
awarding contracts. An essential document in the pre-
contractual phase is the feasibility study for the project
on a PPP basis and, for the contractual phase, includ-

ing contract design, the distribution of risks, how to

request and evaluate bids, and how to ensure com-
pliance with the principles of openness, transparency,
and non-discrimination in contracting. These exten-
sive regulations are fundamental and usually include
a manual of operating procedures. Less essential are
relevant guidelines and standardized manuals, which

are always available from multilateral banks.

In this context, a clear roadmap showing how to
apply PPPs to the education sector is required in
order to detect the strengths and weaknesses of each
country in terms of their organization and opera-
tion, the regulatory framework, and the prepared-
ness of its public and private stakeholders to address
income-generating projects of this kind. Obviously,
the experience of each country in other sectors, such
as transportation or healthcare, play both in favor of
extending this format to education but also against
it given the possible social repercussions to the par-
ticipation of the private sector in public services, par-
ticularly one as sensitive as education. In this respect,
it will be necessary to assess whether the corporatist
interests of teachers are defended through a con-
certed social response, as happened in healthcare

and education in other countries.

The following bulleted items consist of a summary

of the main recommendations:

e Mexico, Chile, and Costa Rica have regulatory fra-
meworks designed to use different types of PPPs
in the provision of infrastructures, equipment, and
services in education. This regulation covers pri-
vate and public law, even if there is room for impro-
vement, for which we offer recommendations for
action. In particular, we recommend the introduc-
tion in the regulatory framework of the three coun-
tries competitive dialogue aimed to facilitate the
implementation of especially complex projects in

education;

e Mexico, Chile, and Costa Rica included in their
regulatory frameworks the preparation of projects
for bidding and the bidding process itself, even if,
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as was pointed out, we recommend improvements

in certain aspects of this regulation;

Both Mexico and Chile have broad and sound
experience of the PPP system, although less so in
applying it to education. Costa Rica also has expe-
rience in other areas of education, although accor-
ding to the testimonies collected, it appears less
satisfactory. In Chile and Costa Rica, the private
sector participates in the provision of education
through school vouchers or via an arrangement,
normally with faith-based organizations or nonpro-
fit foundations, which use their own facilities, for
which they receive a payment from the educational

administration, including teachers’ salaries;

In Chile, there are a number of concessional
experiences in professional training, including
the implementation by the municipalities of Las
Condes, Vitacura, and La Pintana, of concessions in
their educational institutions. In Costa Rica, there is
currently a project to build and manage educatio-
nal centers using a lease under a public trust. In
Mexico, the concession system has been used to
build and equip university facilities, including the
University of San Luis Potosi. However, there are
no outstanding experiences in non-university edu-
cation. There is a long way to go in Mexico, and
a governmental institution, the National Institute
for Educational Physical Infrastructure (NIEFED),
was set up and can be very useful to implementing

early experiences;

As was mentioned, PPP experiences in education
in Mexico, Chile, and Costa Rica are limited with
regards to the provision of new public educational
infrastructures, though less so regarding the use
of the school infrastructures and teaching staff of
private nonprofit entities. Generally, it is perceived
that the degree of satisfaction achieved by educa-
tion authorities when the private sector has par-
ticipated (or participates) is reasonably positive,
although not so positive so as to make a firm com-

mitment;

e The lack of experience of government agencies

responsible for projects is felt by investors to be
a major weakness for the country in question,
leading them to assume the risk of participating
in poorly prepared and badly designed projects
bid for within regulatory frameworks that call for
improvements. It is therefore essential that good
training be provided to members of the technical
units responsible for projects in education and, if
possible, staff these units with people with knowle-
dge of private sector projects, as is done in other
countries. Given that the desirable knowledge of
public officials should cover institutional contracts
as well as technical, legal, economic, and financial
aspects, it may be a good idea to create, as men-
tioned above, a unit specialized in PPPs to deal
with part of this knowledge and to advise the tech-

nical units, as is the case in many countries;

The creation of a specialized unit for PPPs in the
Treasury allows for the control of the effects of the
project on the public finances. PPPs are not only
the responsibility of the ministry to which the tech-
nical unit responsible for the project belongs, but
obviously also concern the Treasury, which has
to deal with possible effects of contracts on the
public finances. It is recommended that these pro-
jects be entered into only if they have previously
been approved by the Ministry of Finance of the

country in question;

The ambition of many emerging countries to deve-
lop comprehensive PPP programs financed by
development banks may constitute a serious risk
for the country if the officials involved in projects
are not well prepared. It is recommended that
the training of public sector officials be certified
through an Expert Diploma in PPP, if the funding is

to come from multilateral banks;

Mexico, Chile, and Costa Rica expect social reper-
cussions from the participation of the private sec-
tor in education. As mentioned above, it is likely

that such repercussions will be encouraged by
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BOX 1.
Roadmap for the development of educational PPPs

Identify projects that need to be addressed and incorporate them into a developed action plan;

Conduct feasibility studies of projects and corresponding funding sources, and identify those that can

Decide on the institutional and contractual typology to be used (hierarchical position and type of PPP),

Garner political support for projects, with the aim of reaching a political and social consensus. Provide
an implementation strategy for projects that exceed the strength of the teachers unions’ interests or
opportunistic demagoguery. Study (among others) the strategies used for schools in Bogota (starting
with schools in which teachers have little interest) and hospitals in Madrid (referring to the debate in

the Assembly of the Autonomous Community of Madrid), and enlist prominent academic experts as
Train officials in understanding and managing PPPs, using sound academic programs based on case
Prepare the request for proposals with the desired content, passing on to investors only the risks they
are able to manage effectively and efficiently, and identify quality parameters that are to be monitored
Present the projects to economic and financial national and international officials, and inform them of

Put projects out to tender, relying if possible on the support of a specialized administrative unit (as in

Chile and Costa Rica), and establish criteria for the evaluation of bids so that candidates cannot win if

Prepare the program supervision team for educational administration and the monitoring of tasks

2.
be realized through a PPP;
3.
keeping in mind the magnitude of the investments required, and avoid small PPP projects;
Identify the locations where schools should be built and how the land may be acquired;
5. Prepare the school pre-projects or projects;
participants;
7.
studies;
8.
and the sanctions and rewards to be used;
9. Seek funding from development banks;
10.
the possible involvement of multilateral banks;
1.
they bid for projects without the proper aim of public service;
12.
assigned to the private partner; and
13.

Looking toward the future, propose regulatory changes needed to improve the regulatory framework
for PPPs.

teachers’ union interests or by political opportu-
nism. The preparation of countermeasures is there-
fore recommended, as is done in other countries,
which will help defeat this opposition with the help

of a previously designed strategy;

PPPs that are well thought out and properly desig-
ned can introduce important economic efficiencies

into the provision, financing, and management of

education projects, with the potential to positi-
vely affect the provision of public education. It is
recommended that actions go from less to more,
as seen in other countries, starting with simple
pilot projects, and by better preparing the respon-
sible government units in each case. To mitigate
the social repercussions of PPPs, we recommend

that the first pilot projects be undertaken in areas
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where teachers do not show particular interest, as

was done in Colombia;

Although the emerging country risk presented by
Mexico, Chile, and Costa Rica is limited, especia-
lly in the first two cases, it is recommended that
educational projects on a PPP basis always secure
funding from development banks. This is because
international financiers and investors will take
country risk into account and limit the profitability
of their bids;

We did not detect reticence in national and
international investors or financial institutions to
engage any of the three countries or to doubt
demand or availability. The risk of non-payment for
availability by the educational administration does
not appear to cause concern among investors or
financiers. Additionally, it is a risk that is relatively

easy to mitigate when development banks play a

part in the financing since they can offer loans to
the government, which would then be extended to

the private partners in the event of non-payment;

The knowledge of local private partners is often
adequate since they participated in PPP projects
in areas other than education, especially in Mexico
and Chile. Mexico already uses an Attendance
Diploma for government and private sector profes-
sionals in collaboration with the National Chamber
of Consultants and the University of Anahuac
South, and a master's degree in infrastructure
management, facilities, and services from the
Polytechnic University of Madrid. The Monterrey
Institute of Technology also teaches courses in
PPP online. Chile also developed courses in PPP
in various professional and university centers.
Perhaps the more limited development of the PPP
market in Costa Rica is due to a lack of training for

public and private sector professionals.
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